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other workers not in a position of authority over the complainant. In ,such a situation the 
affected worker can .make ,a complaint in writing (section 222(1)); the emplo,yer is obliged 
to "inquire into 'the facts" .and, "if satisfied" that the com.plaint has been made out, shall 
laJce '"whatever steps are practicable to prevent any repetition of such a request or of such 
behaviour". 

Sexual harassment by 1co-worker or customers only con titutes a personal grievance 
however, 1f the~e is a repe·tition of the behaviour .after the complaint and 'the employer "has 
not taken hatev r steps are practicable to pr1eve.nt the repetition of such a request or such 
behaviour" (section 222(3)). The Act in other word draw a clear distinction between 
sexual harassment by the ,employe , 1or the employers r presentative (a personal grievance 
in i . own ·right) and sexual haras ment by other per on . Thi, distinction i fully in 
accordance with the statutory definition of xual harassment, as will be seen. Whether 
the distinction i sensible, or appropriate, is of cour e anoth r matter. It might be argued 
that sexual harassment by co-workers is ev,ery bit as much ,of a menace a by employers or 
ore men, ,and in the f 01111er category it might seem ·unreasonable for the employee to have 

to wait for a repetition of the behaviour and for the employer's failure to act before he or 
he has a valid personal grievance. 

Section 221 ets up some special stalutory procedures to apply where sexual 
haras ment has been alleged. I will con· ider thi pr,ovi ion in detail a little lat r. Section 
227 lists the various remedies that a grievance committee or the Labour Court can grant if 
a personal grievance has been ·made out. These include reinstatement, r,eimbur ement of 
wag,es, and compen tion. Th e can all be relevant to a c e of sexual harassment of 
course, but the Act al Ii ts some additional remedie in ction 227(e), which stipulates: 

If a grievan,ce comrnitt,ee or the .Labour Court finds worker to have been 
sexually harassed in 'that worker's employment [the commit ee or the Labour 
Court may make) r commendations Lo the employer concerning the action the 
employer should take in respect of the person who made th request or was 
gu"lty of the behaviour, which action may include the transfer of that person, 
the taking of di ciplinary action agains't that per on, ,or th taking of 
rehabilitative action in respect of that pers n. 

The power is only, it should be noted one of .making r ommendatio.n .. 

The definition or se ual hara sment 

Sexua harassment, according to . ection 2 2 exi ts where the emplo,yer or hi 
repr~ntative· 

a) Make a reque t of that worker for sexual intercour e S•cxual contac~ or 
oth r form of e ual activity, which contains -

(i) An implied or overt promise of preferential treatrn nt in that. worker', 
employ.ment; or 
(ii) An implied or overt thr at of detrimental treatment in that worker's 
employment; ,or 
(iii) An im.plied or overt t real about the pre ent or futur,e employment 

status of that work.er; or 

(b) By -
(i) The use of word (whether written or spoken) of a exual naLure; or 
(ii) Physical behaviour of a. exual nature.· -

subjects that wor er lo behaviour which is unwe]c,ome or offen ive t th.at 
worker (whether or not that is conveyed to the ,employer ,or repr-esentative) 
and which is i!ther repeated or of such a significan't n ture that it has a 
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d trimental effect on that worker's employment. job performance, or Job 
atisf action. 

Clearly two rather different kinds of behaviour are proscribed here. '"Type A" sexual 
harassment is where sexual contact is requested of a worker coupled with a threat - that is, 
unless the request is granted, certain employment-related consequences can follow. In 
other words, it is a misuse of the power imbalance in a contract of employment to obtain 
sexual gratification of some kind. Au eful label is "sexual exploitation". "Type B" is 
the situation of unwelcome sexual attention - fondlings and pattings or comments for 
instance, which I will label as "sexual nuisance .. haras ment. Again we see a distinction 
drawn between different categories, and a ranking 1of them. ''Sexual exploitation" is 
obviously regarded as a more serious matter than "sexual nuisance" harassmenL That is 
because in the latter category the behaviour ,must either be repeated or have a ''detrimental 
effect" on the worker's employment, job perfo1111an,ce or job satisfaction, before the 
behaviour amounts to "sexual harassment''. 

Whether this categorisation is appropriate and whether our legislators have got their 
priorities right ,1s of ,course open to argument. 

Does the harassment have to take place at work'? 

The answer is no .. Section 212 does not require that the threats or nuisance behaviour 
occur at work; nor does section 222, although with section 222 it migh't be argued that a 
requirement that the behaviour take place at work is implied (wh.Y require the employer to 
take action?). With section 212, however, there is clearly no justification for limiting the 
scope of the provisions to incidents which occur at work. A sexual demand coupled with 
a threat could just as easily be made after office :hours, over the telephone for 1example. It 
is the employer-employee nexus which is significant, not the locality. Thus if the 
requirements of section 212 are met then the worker i deemed to have been "sexually 
hanwed in that worker's employment", and a personal grievance e ists. 

Relationship with personal grie ,vance procedures in awards and 
agreements 

The sexual harassment pfovisions of the Act hav,e so far surf aced in the Labour Court 
only once, in Northern lndJ4strial District Distribution Workers and Hawkl!'s Bay Province 
Stores, Packing and Warehouse Workers IUW v AB Ltd., unreported, Labour Court, 1 
August 1988, (ALC 77/88, 503/87), Finnigan J. One of the issues w'hich arose was the 
relationship between the statutory procedures relating to sexual harassment and the 
personal grievance procedures set out m an award or agreement 

The procedures set out in section 221 are obviously .intended to supplement, not 
replace, personal grievance procedures set out in an award. Section 22l(d) stipulates, in 
eff ec~ that the usual procedures will continue to apply. The mo t ,significant requirement 
is section 221(c), which forbids - reasonably enough - the grievance committee from 
taking into account evidence of the worker's "sexual experience or reputation". 

In the AB Ltd case the union after determining to proceed on the worker's behalf, 
wrote to the employer requesting the manager to attend a Personal Grievance hearing 
constituted under section 221. This request was ,complied with, but there was consideiable 
uncertainty as to whether the procedure which had been used was correct, uncertainty 
which wu, as the event proved, well-founded: the Labour Court held that· the grievance 
proce.edings adopted were "infonnal". Fortunately for the union's case, however, 'the Court 
used secuon 315 of die Ac~ which allows for the validation of info11nal proceedings, to 
validate the proced•ue which had boon employed. 
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The Court summaris d the relationship between the statutory definitions and 
procedures and award/agreement procedures as foil ow : 

... At the hearing the union r,elied upon th,e definition of "personal grievance' 
in section. 210 of the Act which includes a worker's claim of s,exual 
harassmen~ and upon the definition of "'sexual h.arassment" in section 212. 
I is ubmitted that these definiti,ons have been ,effective since the date the 
current Act came into force. We accept that submission. It is then submitted 
that these def mi tions are incorporated into the personal grievance procedures 
of the ew Zealand R,etail (Non-Food) Employees' Award dated 3 Marc 1'987 
(the ward). This in our view is also sowid. Pursuant to sections 364(1 ), 160 
and 1'71 of the Ac.~ the proper procedures are tho e contained in the award. 
That is a situation of law created by the Act. The Act therefore excludes the 
procedure which the union adopted. We conclude that while the award r mains 
in force the proper procedures for personal grievances, among which are now 
included sexual harassment as defined in section 212 is the award procedure. 
We so hold. 

Matter or evade ,ce and proof 

The Labour Court in the AB Ltd ca ( upr,a) ,al o dealt ·with some important at r 
of ev dence and proo . he ,Court concluded that Lhe burd n of proof falls on the union (or 
the individual worker, in tho e re tricted situations where a .· individual can b,ring 
proceedings) .. 'The ,standard of proof, somewhat oddly, was equated with that no11r,ally 
applicable in 1conte red paternity c es. This standard was in tum defined in Hall v Vail 

[ 

1972] NZLR 95 a a tandar1d of the ba a·nce of probabilities 'giving due ·wei ht to the 
grav·Ly of the applicanl s all gation of p temity". Why Lhe te L for paternity cases, of all 
thin.gs was thought of a appro riate in this context i hard to und rsta·nd. In view of the 
Labour Court's · b equent di cussion of th Court of Appear· judgement in T v M 
[1984 1 FR.NZ 326 (wher W,oodhouse J ·made it v ry clear that in his view Lh 'gra·vity 
•Of th al1e,gation" com~n nt 'Wa · impJjcit in the te t of the balance of probabiliues in any 
,event it might have been tter for the Labour Court, with r peel to have id that th 
a--r~~riate tandard was the ordinary civil tandard and to ha e ft it at th L 

T e Labo r Court also det rmined that "similar act" evid nc not p 1111itted ·n 
criminal ca es,, is adm · sib e in the Labour Court. In other words, a complainant can 

pport the allegation of ,..--ual hara sment by giving e idence of similar b h viour on 
the part of the harasser 10n other occasions or inde d, other per ons can giv such 
evidence. The Labour Court noted its flexible power to receiv . evid nee under the "equity 
and good conscience" provi ion ., e pecially clion 303(1) which gives to the Court 
power to "accept, admit and call for suc:h evidence a ·n equity and good con ci nee 't 
lhink fit, whether tricUy legal evid nee or not'. Therefore: 

Ev1 ence called to corroborate allegations of sexual har smcnt and evidence 
called with ,a vi w to stabli hing what ar called .. imilar facts" is clearly 
adrn ·ssible at law if the C 1ourt in equity and good conscienc · ecs fit to d it 
it, and if ,a.dmitt d may challenged ·n this Court only as to its probative 
value. 

(AB Ltd case, S'Upra, p. 7) 

Thi al o prompts some consideration of the rel tion hip between th ·x 1 
hara sment p ovi ion of the Labour Relations Act 1987 an,d th criminal law. Som · 
types of sexua haras ment ar criminal offenc . , and the c,ompla1nant alway ha th 
option of reporting the matt r to the polic . The point I wi h to empha ise i that en ·r 
a criminal prosecution fail , a complaint o exual har: . · ment may till be made O'Ut on 
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th :same fac , because of the differing tandar,d of proof and th di'ff erent approaches to 
th adm· ibility of certain kinds of ev·dence. 

Conclusions 

It is far too early to make any generali ations about the ucce or failure of the e 
provi ions. There has not been any sudden ,explosion of xual harassment cases since e 
enactment of the 987 Act, at least if Labour Court decision are anything to go by · 
po 1ble that more 1cases are being dealt with at the grievance c mmi · -ee tage, but ·1 is 
of course, equally possible that. they are not, and there i no ea y ay to find out. My 
uspicion i · that the 1987 Act ha had li'llle ·mpact on the problem ,of .. xual harassmen , 

but this is an entirely subjective v·ew. Per nal grievance procedures are still argely the 
province of a worker·s union, and the ffectiveness of the Ac i ,certainly dependent upon 
the willin,gness of unions to tak 1e complaints of sexual harassment seriously, and on a 
worker's ·willingness to bring the matter to the attention of her union in the fir t place. 
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