
T HE MINING BILL - ITS ADV ANT AGES AND DIS­
ADVANTAGES, 

ABOLITION OF MININC DISTRICTS. ------

With the abolition of ITlining districts the whole of New 
Zealand falls under the provisiions of the BiJl from a pro­
cedural point of view _ All Crown land is declared to be 
open for mining, together with public reserves, national 
parks and state forest lands and private lands with the 
owner's consent. It must be borne in n'lind, however, that 
the consent of not only the \Hnister of Mines, but also the 
Minister in charge of other Crown lands is also required. 
togethpr \'\'jth c::uch other bodies as the NationaL Pa.rks Auth­
ority and other administrating bodies in the case of re~~!:'rvc;;. 
·While genArally widening the scope of prospecting and Dljning 
operations, therefore, there is clear and adequate provision 
for obtaining consents and, in doing so, having conditions 
imposed and included in prospecting and mining privileges 
to ensure that rnining and prospecting do not cause 'Un­
wa.rranted darnage or undesirable results to such land. 
The provisions as to Maori land are a step in the right 
direction, because at present applications have to be 
made direct to the Minister for mining privileges over 
Maori land, who then seeks the authority of the Governor­
General and, upon that authority being obtained, the 
application is referred to the Maori Land Court, a long 
and devious procedure. The new Bill would appear to 
st reamline and bring Maori land rno re into line with 
private land for purp03es of n'lining. 

This is probably the most contentious issue raised by 
the new Bill in that it appears to replace a judicial systenl 
of application and grant (which gives full opportunity to 

objectors to be he<:.url)by the disposition of applications 
administrativel y. 

To appreciate the real extent of the change, one m'.lst 
reaU ze that a warden unde r the mining act 1926 is only 
authorized to recomrnend that application be granted by the 
1>Ainister of Mines and in sonl~ instances the Minister of 
Lands. Generally speaking, the Minister's consent is 
given without question, but there no doubt are occasions 
when the Minister's consent is not forthcorning for one or 
other reasons. In essence, therefore, the Mining Act 
itself provides that tne grant of a rnininp, privilege i~) 

30 

CONSER VATION AND MINING: 

THE AMERICAN EXPERIENCE 

by James Munro A. B. (Yale) J. D. (North­
western). Professor of Law, University of 
South Dakota, 

I propose to consider the mInIng laws and their ad­
ministration in terms of federal lands and of course federal 
legislation. The reasons for this are: 
(a) fede ral lands, comprising the .greater part of all lands 
in the eleven western states, are the primary source of 
minerals and mineral exploration; and 
(b) conservation, as a policy, has had it greatest battles 
and its greatest impact, in the field of federal legislation. 
This qualification should be added to the above: minerals 
such as gold, silver, copper, lead and many other s are 
extracted from lands which, because of their mineral pot­
ential, can be patented. More of this later. 

Federal land policy may be divided into five periods, 
according to Clawson:.-!. these would be the periods of 
"acquisition", "disposal", "reservation!', "custodial man­
agement", and "intensive management". 

Acquisition Starting with the Declaration of Independ-
ence (1776) and stretching into the immediate post- Civil 
War period, the great preoccupation of the infant country 
was to secure control of the continent. With Canada est-
ablished to the north and itself expanding towards the Pac­
ific, the major ene rgie s we re directed we stward. The 
seaboard states, former colonies like Virginia, New York, 
North Carolina, relinquished their claims to the hinterland 
adjacent to the Great Lakes and, in the Northwest Ordinance 
of 1787, provided for the eventual admission of states to 
be established out of that territory .. ~ There was a 
strong tide of history in all this. British forts stood at 
strategic points on the Great Lakes, which were in them­
selves vital links in the extremely lucrative fur trade. 
The colonists, though successful on the seaboard. could 
not dislodge the British from the interior and the forts 
were turned over as part of the peace settlement. Other 
state s we re carved out of exi sting colonie s. or out of lands 
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ceded to the United States. 

Major purchases followed: in 1803, the Louisiana Terr­
itory, approximately doubling the area of the United States, 
including a vast area, spreading from what is now the state 
of Louisiana we stward and northward, a country inhabited 
by Indians, a land of forests, mountains and plains. Florida 
was purchased in 1819 from Spain. Texas, an independent 
nation in 1836, was annexed in 1845. The Treaty with Mex­
ico in 1848 brought in the vast southwest territory, out of 
which California, Nevada, Utah, and parts of Arizona and 
New Mexico were created. In 1846 the Pacific Northwest 
(all of Oregon, Washington, and Idaho, plus part of Montana) 
was annexed after long negotiations, not always friendly, 
with Britain. Alaska, purchased in 1867, was the last 
major acquisition. 

Clawson remarks, perhaps somewhat smugly, that 
"never in history has so much valuable territory been ac­
quired for so little money and so little blood. II 3 Certainly 
it was a bargain among bargains -- millions of acres of 
rich farm lands, mineral lands, Yellowstone Park (whose 
existence was then unknown to the white man) and mount­
ains, rivers and scenery of the highest order. 
Disposal. Thi s period began almost as soon as the first 
of the lands had been acquired. Soldiers, including George 
Washington were rewarded with generous slices of the pub­
lic domain. Sales of land under the early policy did not 
turn into the bonanza the government had anticipated. Laws 
proliferated during this period, but pressure slowly began 
to develop for a more orderly system, one geared more to 
the needs and aspirations of the "common man". Thus 
the Homestead Act in 1862 culminated the "free soil" move­
ment by making it pos sible for the settler to "prove up" on 
160 acres of land through his own efforts. For 50 or more 
years the Homestead act and others covering Desert Land, 
Timber Land and so on, provided the discontented man with 
an escape mechanism. He could head for the frontier and 
file on a pie ce of land at the local land office. 

Disposal of minerals. Bearing in mind that the land in 
the great hinterland west of the Mississippi was originally 
all part of the public domain, one can appreciate that the 
federaL law W'lS the dominant feature. On the way to be-
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This maybe cornpared to ~ 2 <)4 of the Mining Act 192(', 
which says: !IAny accident occurring in a mine shall be 
prirTla facie evidence that such accident occurred through 
some negligenct-~ on the part of the owner. 11 

An important facet of the Mining Act 1926 was enunciated 
in the decision of the Judicial Committee of the Pr ivy Council 
in the Case of Miller v. the Minister of Mines, ('1963), 
which heldthat-;-mining privilege takes-priority over the 
rights of the registered proprietor of the land affected by 
it, i.10twith standing the provisions of S 62 of the Land Trans­
fer Act 1952. The result of this therefore, is that a purch­
aser for value without notice of a mining privilege is bound 
by the mining privilege. It a] so decided that a mining priv­
ilege is not a registrable interest under the Land Transfer 
Act 1952 and the right to lodge a caveat to protect the grantee 1 s 
interest does not provide a method whereby the mining priv­
ilege can be registered. This decision is of course entirely 
satisfactory from the point of view of a privilege holder, but 
it is sonlewhat disconcerting to many lawyers and the new 
Bill endeavours to cover the situation by providing a systelu 
whereby prospecting and mining privileges can be registered 
against the title. 
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rights, business site licences, all of which were designed 
to give a forITl of title to those involved in the rnining industry 
where a n1.ill and township needed to be set up adjacent to 
the n1.ining operations. While n1.ost of these ancillary priv­
ileges are included in the new Bill, it is significant to note 
that any privileges to do with water rights are excluded and 
are dealt with under the Water and Soil Conservation Aluend­
ITlent Bill. The use of water and the ability to get rid of 
water after usage is essential in luining operations and the 
Mining Bill therefore cannot be regarded as a cOITlplete code 
on luining. 

The provIsIons for partnership under the Mining Act 
1926 are not included in the Bill and represent a desirable 
aspect of legislation which should not be so lost. This 
particularly applies to a prospecting partnership, where the 
Act covers certain facets in such a way as to ITliniITlize pro­
bleITls that could otherwise exist or arise where ITlore than 
one person owns a prospecting or ITlining privilege. In 
particular, it provides that a ITlajority decision binds the 
partnership and that any partner ITlay sen his share of the 
partnership without the consent of the other partners and 
the purchaser thereof is deemed to be a partner in the 
partnership. There is also provision to enforce payment 
of the share of the cost or perforlTIance of prospecting. It 
is sublTIitted that this provision should be incorporated under 
the new bill rather than relying on the provisions of the ord­
inary partnership Act or the preparation of partnership doc­
uments. 

A large proportion of the Act covers the working and 
ins pe ction of lTIine s involving safety pr e cautions. This 
necessary and desirable part of the Act is in part preserved 
under the Bill, but it is intended that SOlTIe of the more 
detailed r equirelTIents are to be promulgated by regulation, 
which will ensure that the regulations accord with develop­
lTIents in nlOdern lTIining practice. 

It is interesting to observe, however, that the Bill is 
perhaps influenced by the recommendations to the Wood­
house Report; clause 205 of the Bill provides in the case 
of proceedings in respect of death or injury: !'that every 
accident occurring in a ITline should be deemed to have 
occurred as a result of the negligence on the part of the 
owner of the mine in the absence of proof to the contrary! . 
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cOITling states, areas went through periods organized as 
territories. Only recently, in fact, have the territories 
of Hawaii and Alaska been added to the Union. When a 
state was created, large blocks of federal land were grant­
ed to the state for various purposes, including schools, 
the University, teacher's training schools and others. 
Otherwise, the lands were open to hOITlesteading. 

Efforts to provide for leasing of lTIineral lands proved 
unsuccessful. In 1866, the first mining law was adopted 
under which title could be obtained to mineral-bearing 
land. In 1872 a more cOlTIprehensive act was passed, one 
that has been the basic lTIining law since that date. ClailTIs 
were of two kinds: lode and placer; the former consisting 
of lTIinerals elTIbedded in rock - gold, silver, lead, tin, 
copper and others. Placer lTIining claims are those in 
which minerals appear in the sand or gravel on and beneath 
the surface. In both kinds of clailTI, 20 acres was the lTIax­
ilTIUlTI size of a single clailTI, and, if minerals were prod­
uced, title could be acquired in due tilTIe. Thus a clailTI 
would be converted into fee land with, the result that lTIin-
eral production has tended to be ·in the lTIain irolTI private 
lands. One feature of the act (1872) has caused much 
difficulty. A person staking a clailTI could keep the clailTI 
alive by doing a lTIinimulTI amount of work each year. This 
work was valued at $100 in 1872 and has remained at this 
alTIount since. Many dubious claims have been thus per­
petuated indefinitely, the claimant enjoying in effect a 
piece of public land for the insignificant annual rental of 
one hundred dollars. What a neat way to acquire a site 
for a SUlTIme r cabin in the lTIountains! 

In 1920 the Mineral Leasing Act was passed and signed 
into law. Under this law the governlTIent was permitted to 
enter into leases for oil, gas, coal and other non-lTIetallic 
minerals. The lease gave no rights to the surface except 
for the purpose of access. In fact, the lease was simply 
a perlTIit to extract, and the goverlllTIent is compensated 
in the forlTI of a royalty. On oil and gas leases, its amounts 
to 12i% of total pr oduction. 

Reservation. This lTIight be called the era of conservation. 
California took the first step by setting aside the YoselTIite 
area as a state preserve. The first significant federal 
move was the creation, by Congress, of Yellowstone National 
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Park in 1872. The backers of Yellowstone, which was 
remote and in fact inaccessible to the traveler, were prob­
ably motivited as much as anything by the value of the min­
eral springs and geysers and their desire that this area 
not be turned over for exploitation or even destruction. 
For years, it was administered by the Army which main­
tained a cavalry detachment in the park. But pressures 
for conservation were building up, spurred by the destruc­
tion of the forests in such places as Wisconsin and Minnesota 
and the consequent very real danger that our timber re­
sources vast as they were, would be decimated completely 
by the free enterprisers so intent on getting theirs and 
getting out. Of more significance to mining was the policy 
of national forest reservation beginning in 1891. Conserv­
ation forces, which had started their agitation in the 1880 ' s 
gradually increased in effectiveness. Helped by President 
Roosevelt and Gifford Pinchot, first head of the Forest 
Service, the national forests had, by 1909, attained the 
acreage wnich it essentially retains to the present, 160 
million acres. 

While national forest land is open to location of claims 
under the mining laws, there is a slow tend towards con­
vertingsome of the more attractive and scenic portions of 
the national forests into the national park system. The 
difference is important: national park lands are not open 
to mineral location, so that as this expansion takes place 
there is a reduction pro tanto in the land available for min­
e ral exploration. 
Custodial Management. This period began soon after the 
beginning of reservation eras beginning. The date of 1905 
seems appropriate since the Forest Service was established 
then. Over a period of years, procedures and legislation 
were adopted for the use of the timber, grazing, watershed, 
and re creation potential of the fore sts. Als 0, beginning 
with the Weeks Act in 1911, the federal government has 
acquired by purchase about 50 million acres of land, about 
half of which has been purchased for national forests. 

The mineral leasing act applies to such lands, i. e. 
reacquired lands, but the mining laws do not apply. Fin­
ally, the unreserved "public domain", meaning federal 
lands open to homesteading, were reserved in 1934 under 
the Taylor Grazing Act. As the name suggests, the prim­
ary aspect of adnlinistration of these lands has been in tre 
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entitles the holder to prospect over unoccupied Crown 
lands and to apply for prospecting prjvileges over Crown 
and other lands in accordance with the provisions of the 
Act. To obtain exclusive prospecting rights oVE~r any area, 
the holder of a Miner's Right had to apply for one or other 
of the various prospecting privileges and, until] 965, the 
normal prcspecting privilege was all ordinary prospecting 
licence, which required the prior pegging of the area by an 
applicant. When granted the licence was good for twelve 
months with a right in priority, upon giving due notice, to 
obtain a. fresh grant for a further term of twelve months, 
without lim-it to the nurnbe r of such furthe r te rms,. The 
maximun area that one could apply for this type of privilege 
was 1,000 acres and the privilege entitled the prospector 
to prospect for all minerals, including gold and silver. 

Another form of prospecting privilege is a mineral 
prospecting warrant which entitles the applicant to apply 
for up to 10,000 acres in one block, does not require pegg­
ing and is for a term of five years, with a right in priority 
to apply for further warrants of similar term, again with­
out limit to the number of times one might apply for the 
area again. Until the Mining Amendment Act of 1965, the 
minerals that could be applied for under this type of pros­
pecting privilege were only those named in the application 
and could not include the Royal or precious Dl.etals, so that 
gold, silver and platinum were necessarily excluded. 
Under the 1965 amendment, however, provision was made 
for the holder of a mineral prospecting warrant to apply 
for extension of his privilege to such other mine ral s as he 
so chose, including the precious metals. This greatly 
enhanced the value of a mineral prospecting warrant as a 
prospecting tool, particularly in the hands of the larger 
prospecting companies who were financially able to nlount 
an extensive geological prospecting programme over larger 
areas. 

The Act als 0 provide s for application for mining priv­
ileges, and the areas for these privileges are more limited, 
the maximum area under a mineral licence being 1 t 000 
acres. 

Ancillary to the basic prospecting and m1nmg rights, 
are various subsidiary privileges that might be applied fort 
such as resident site licences, special site licences, wat~r 
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Under the Mining Act 1926, various nlining districts 
are sel: up and the jurisdiction of these districts covers 
roughly half of the South Island and no lllore than about a 
twentieth of the North Island, the rest of the Country being 
what is referred to as outside a lllining district. Within 
these districts, wardens courts are set up, to which app­
lication HlUst be lllade for all mining privileges. The 
wardens are lllagistrates who preside over all such app­
lications and, in some of the larger districts, more than 
one wardens court is set up. The concept behind this is 
to provide an office to which application might be made by 
the ordinary prospector within reasonable distance of where 
he is carrying out prospecting, so that he can, without 
journeying too far, lodge his application. The districts, 
as they at present stand, are closely linked to the areas 
of the old gold lllining days and bear no relation to areas 
of interest for other lllinerais. Nevertheless, the old gold 
lllining areas are still regarded as the geologically lllore 
favourable for other forms of lllineralization and the wardens 
courts in these areas have in consequence found thelllseives 
heavily deluged with applications for lllining privileges. 

Outside these mining districts, the district Comm­
issioner of Crown Lands is declared to be the warden and 
applications are to be lodged in his office, in the same 
manner and following the same procedure as is laid down 
for applications affecting land within the lllining districts. 
A considerable portion of the Mining Act 1926 is concerned 
therefore, with the procedures and functions to be adopted 
in filing and dealing with and providing objections to mining 
privileges. A cOlllplete code is included-in the Act, which 
in lllany ways closely follows Magistrate I s Court proceedure. 

Not all land, however, is open for mInIng and lllany of 
the rights and privileges existing in the Mining Act 1926 
apply only in respect of land which falls within a mining 
district. The new Bill sensibly does away with mining 
districts and the distinctions that follow. 

The Mining Act 1926 provides that before any person 
can carry out prospecting or make any application under 
the Act for any mining privileges, he rnust first take out 
at a cost of 50c what is known as a Miner I s Right, which 
is not transferable and is effective for one year. This 
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field of grazing. 

To cOlllpress a great deal of history into a fairly silllple 
conclusion, the exploitative efforts in the late nineteenth 
and early twentieth centuries were met and opposed by a 
growing conservation pressure. Neither has been wholly 
successful, but one aspect of this competition is reflected 
in the fact that very large areas of federal lands remain 
undisposed of. They are national parks, national forests, 
national monuments, wildlife refugees, military reserva­
tions, including air training facilities, bombing ranges, 
ammunition depots, with everything else lumped into the 
Taylor Act lands, themselves divided into isolated tracts, 
generally leased to a single ranch-owner, or larger gra z­
ing districts which are used, for a small fee, by a number 
of ranchers. Thus a great resource is being preserved and 
maintained by the only authority capable of doing it on a 
national scale under a rational policy of wise use. 

Intensive Manage ment. Clawson picks the year 1950 as 
marking the transition between custodial and intensive man­
agement. He refers to the gradual changes that had been 
taking place, the realization that the federal gove'rnment 
as landlord should make the best use of the lands compat­
ible with their preservation. Indeed, in many instances, 
expendtitures were necessary to rehabilitate the land, esp­
ecially where overuse had resulted in erosion. Certain 
lands destroyed by the dust bowl era in the 30 ' s were re­
acquired and, by enlightened management brought back to 
productiveness. 

Federal ownership is heaviest in the eleven western states, 
where approximately 54 percent of all land is federal. They 
range from Nevada, with 85% of its land in federal hands to 
Washington with 35%. Aside frolll these states, the only 
considerable area of federal land is South Dakota (18 percent) • 
South Dakota has national forests, one national park, Mt. 
Rushmore National Monument, and the Indian reservations 
occupying the greater part of the central portion of the state. 
The two largest land-holding agencies are the Bureau of 
Land Manage~nt (Taylor Grazing and other lands) with 43% 
of all public lands, and the Forest Service with 41%. De­
fence has 6 percent and National Parks 3 percent. 
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Uses of Federal Land. Since federal lands are revenue­
producing (oil and gas leasing, grazing fees, timber sales) 
and also extremely important for recreation and watershed 
protection, neither of which can be accurately reflected in 
dollar values, it is difficult, if not impossible, to arrive 
at anything but general ideas as to total value. But there 
are some tangible figures of interest. Clawson lumps to­
gether the revenues from public lands paid into the Bureau 
of Land Management in connection with sales and use of 
various types of land. These include the grazing lands, 
other public domain, acquired lands and submerged areas 
of the outer continental shelf.,! As of 1965, the submerged 
areas produced three-fourths as much oil and gas the ent­
ire output from the public lands. 

The dollar revenue collected by the Bureau of Land 
Management was, during the eight-year period 1957-64 
inclusive somewhat over $2 billion, as compared to the 
gross receipts of one anda half billion realized during the 
period from 1785 to 1956. The 12i% royalty payments 
from the submerged lands contributed mightily to this total. 

The National Wilderness Preservation Act of 1964 
The growing strength of the conservation movement has 
been demonstrated in various ways. One has been the vig­
orous opposition to the invasion by government angencies, 
of tjational parks and national forests for the purpose of 
building darns to generate power, to improve navigation, 
control floods, provide irrigation water and so on. Threat­
ened areas included, in addition to national parks, wilder­
ness areas in national forest. These were designated por­
tions of the fore st, frequently at higher levels, deemed 
especially worthy because of their scenic and wilderness 
value", As such the forest service, by administrative orders, 
set them aside and prohibited, within their boundaries, all 
motorized transport, including aircraft. These were 
lands to be reached by the trail-rider on horse-back or 
carrying his back pack.. Some of them had a potential for 
national park status, but the concepts are somewhat different. 
The national park is open to motor-cars. It has hotels 
and motels. The wilderness area has none of these, but 
it must be understood that the ideas of park and wilderness 
ax:e mutually exclusive. Yellowstone National Park, the 
nation's first and perhaps the world's as well, has roads, 
trails, boat ramps, cottages, hotels, gift shops, and ser-
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is sound and that with SGme modifications to it, it is an 
infinitel y supe rior pie ce of legislation to the pre sent Mining 
Act of 1926. 

It must not be forgotten, however, that the 1926 Act and 
its amendments represent the culmination of legislative 
experience of the needs of the mining industry over more 
than a century. The 1926 Mining Act was a successor to 
a number of prior mining acts and past wisdom should not 
lightl y be dis carded for the sake of a new look. 

A LOOK AT THE MINING ACT 1926 

New Zealand enjoyed a mInIng era for a period of almost 
fifty years up to appreximately 1915 and in that period be­
came a major gold producer, which greatly accelerated and 
assisted Hs early economic development. This era was 
not particularly noted for the finding or producing of min­
erals, other than gold and silver, and gold was undoubtedly 
the prim.e mineral that was sought. 

The Mining Act of 1926 was drafted primarily with pros­
pecting and mining for gold and silver in mind and, in this 
connection, it is relevant to point out that gold and silver, 
as the Royal metals, were and are by virtue of the prero­
gative right of the Crown, owned by the Crown. Today, 
however, mining exploration is orientated more towards 
the industrial minerals of copper, lead, zinc, and indeed 
silver, to name just a few. While the new Bill does not 
take away from the land owner such mineral rights as he 
has hitherto enjoyed, it does in clause 5 declare that gold 
and silver shall be the property of the Crown, di splacing 
by statute the old prerogative right. It is also of interest 
to point out that various other natural resources have been 
taken by the Crown, namely: 

1. All forms of geothermal energy under S. 3 of the Geo-
thermal Act 1953. 

2. Petroleum unde r S 3 of the Petroleum Act 1937. 
3. Uranium under the Atomic Energy Act 1945. 
4. Bauxite in specified areas under the Bauxite Act 

1959. 
5. Iron Sands in specified areas under the Iron and Steel 

Industry Act 1959. 
6. All minerals lying on the continental shelf outside the 

three n1i1e limit under the Continental Shelf Act 1964. 
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MINING LAW IN NEW ZEALAND 

PRESENT AND FUTURE 

By Warwick M. White, LL. Bo Auckland 
Barrister & Solicitor of the Supreme Court of N. Z. 

INTR ODU CTION. 

Today New Zealand is witnessing the beginning of a 
new mining era which may well create a new diITlension to 
the eccnOITlY of this country. The early signs of this era 
showed themselves a few years ago and were acknowledged 
in the reports by the Minerals COITlrnittee to the 1969 
Plenary Session of the National Development Conference. 
Section E of the report refers to legislation and paragraph 
125 of that section states: 

"The sense of purpose in the mineral industry is 
underlined by the request in this Section for the urgent 
introduction of the new Mining Bill which is expected to 

. cover deficiencies in mining legislation. It deals also 
with other aspects of mining relevant to the task of facilit­
ating prospecting and encouragement of exploitation of New 
Zealand's mineral resources and comes down with several 

re cOITlmendations. " 

The new Mining Bill has now been presented and sub­
missions have been made to the Labour and Mining Comn1-
ittee of Parliament on it. The new Bill in m.any ways re­
resents a dramatic change in the concept of the granting 
and administration of mining privileges in New Zealand. 
until the new Bill is made law, matters pertaining to 
mining are governed by the Mining Act of 1926 and its amend-

ments. 

In this paper I intend to touch upon the major aspects of 
change which would occur if the Bill is made law in its pre­
sent form, and to comrnent generally upon these changes. 
In doing this, it is necessary to make cOlnrnent on the pre­
sent Mining Act 1926 as there are sorne areas of criticism 

of the new Bill that it is going to far. 

Notwithstanding criticism that might fairly be levelled 
at the new Bill, I believe that the concept of the new Bill 

24 

vice stations. It also has back country so wild, that, I 
am told, it has probably been visited by only a handful of 

white men. 

Conservation forces, starting in 1956, proposed that 
a wilderness system be established so as to give greater 
protection and stability to these areas. Their efforts 
naturally produced opposition, with the mining groups poss­
ibly among the most articulate, visible and effective. In 
1964, the bill was finally passed and signed by President 
Johnson. It established a national wilderness system, to 
become fully effective only on a delayed basis. Initially 
some 9.1 million acres in the national forests, previously 
classified as "wilderness'! (over 100,000 acres) or a,.s "wild" 
(less than 100,000 acres and more than 5,000) were cov­
ered by the system. In addition the Secretary of Agri­
culture was to review, within ten years of the date of the 
act, each area then designated as "primitive" in the nat­
ional forests and make recommendations to the President 
and Congress as to its being officially included within the 
system. A similar review by the Secretary of the Interior 
is to be made with respect to the roadless areas within 
national parks and game refuges and to make recommend-
a tions to the President and Congress. 

It is anticipated that the 34 existing pritnitive areas, if 
brought into the system, would add 5. 5 million acres. 
Another 21 million acres could be gained from national 
parks and monuments, and a pos sible 21 million acre s fro m 
wildlife refugees and game ranges. Together these would 
make a potential of 55 million acres in the entire system. 

Though not within the original proposal by conservation 
groups, the Act continued the applicability of the mining and 
rnineral leasing proNisions to national forest wilderness 
areas. There is som.e solace in the provision that no m.in­
ing patents shall issue within wilderness areas after Dec­
ember 31, 1983. 

Conservation and mining are not necessarily concepts 
at war with each other. In the United States we have many 
existing testimonials to the wasteful practices of the nine­
teenth and early twentieth centuries. Strip-mining in the 
eastern coal-fields has left whole regions desolate. Poor, 
hilly land to begin with, the removal of the overburden has 
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almost permanently removed it from any possibility of use. 
Wisconsin and Minnesota have very little remaining of the 
great forests that covered them. But the big timber com­
panies have moved to the Pacific Northwest and they are, 
on can honestly report, some of the best conservationists 
in the private sector. 

Without professing to be an exper on mInIng, it is my 
strong impression that the biggest threats to the national 
forests corne not from the valid, productive mining oper­
ations, but from the thousands of mineral "claims", staked 
out by those who, whatever their original intentions, see 
in the 1872 mining law a simple and effective means of get­
ting a site for a sumer cabin. i The 1955 Act prohibited the 
use of unpatented mining claims for purposes other than 
mInIng. It also removes fr()m their operation sand, gravel, 
and other building materials. But it does not apply to 
existing claims. 

In 1955 the Chief Forester of the U. S. Fore st Service 
estimated that not more than I5 }:ercent of all unpatented 
mining claims would ever go to patent. This means that 
as to this 85 percent, the claimants were simply enjoying 
the use of government land for $IOO per year, a pepper­
corn rental in the truest sense. 

To really highlight this picture, consider this situation. 
A gentleman named Coleman filed claims under the "building 
stone" provisions of the mining laws and, as serting that 
he had complied with the requirements for expenditure of 
capital ($500 per claim) and other requirements and should 
receive a patent to 720 acres of land. The case, after an 
adverse decision by the Secretary of the Interior, reached 
the United States Supreme Court. The Court, reversing 
the Court of Appeals, found that the minerals in question, 
quartzite, did not qualify under the law as "valuable min­
erals." The Court noted, in passing, that the fact that 
Coleman's claims were in the San Fernardino National 
Forest, that he had built, at considerable cost, a horne on 
the claims, and finally, that the location was within two 
hours time of Los Angeles, had some bearing on the ques­
tion of his intention in seeking the patents. Certainly 
$500 capital expenditure per claim plus $5 per acre is 
somewhat of a bargain for title to national forest land.6 
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ical, but I would prefer to say advanced-views as to how 
the public interest should be nurtured in the mining legis­
lation. I have refrained from advocating what is in the 
interest of the m.ining industry except where this' interest 
has coincided with the public interest. The reason for 
my ignoring the industry's interest has not been any host­
ility but simply my awareness that the industry is fully cap­
able of presenting its own case. Finally, may I say that 
the New Zealand Bill on the whole is as advanced as any 
mining legislation in we stern Canada, Saskatchewan's 
coming closeS: and infinitely more advanced that the min­
ing law in the United States. Should my criticisms have 
seemed harsh it is because I know New Zealand's record 
in law reform and I look to it to take the lead in a new 
approach to mining law. 
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Mines discretion to impose conditions for the protection 
and restoration of the surface of land. But these clauses 
apply only at the stage of a mining licence, ignoring dis­
turbance by the holders of prospecting and exploration lic­
ences, and no specific requirements are spelled out. The 
Minister of Mines is not the person to be the defender of 
surface rights, for, as I mentioned earlier, he is bound to 
be an advocate for mining advised by department officials 
whose concern is the mining industry. 

I would urge that land use and reclamation provisions 
be introduced into the New Zealand law. But I wish to add 
that such remedial provisions will never provide an adequate 
substitute for provisions enabling sound resource planning 
to be accomplished before the mining venture is authorised. 

CONCLUSION 

These are other provISIons of the Bill that are equally 
as important as those I have selected for criticism. In 
some cases I have ignored them because I have no criticism 
to make. For example, I agree that Warden I s Courts 
should be abolished (68) and that efficient administration 
requires centralization of records, (69) with telex COmIll­
unication providing service at the local level.' I agree that 
mining privileges should be registered in the land titles 
office so as to be generally available to public search and 
investigation. (70) I applaud the provision in clause 91 (5) 
whereby the Minister may revise royalty rates every ten 
years except that I believe the ten years should run from 
the date the mine goes into production rather than froITl the 
date of the ITlining licence, and I believe that the altered rate 
should be the going rate at the tiITle for the particular ITlin­
eral at the time of revision and not a rate negotiated for the 
particular licence. Other provisions I have ignored because 
I am without cOlnpetence to deal with them. I refer for 
example. to the provisions dealing with Maori lands (71) 
and the abolishment of "goldfield revenues. "(72) 

Now I must sum up. My role has been to criticise. 
I have chosen to apply the broad crush of a policy criticism 
rather than to perform the detailed analysis of a legal crit­
icism. In doing so I have found many shortcomings in the 
Bill. Many of these reflect my own - some would say rad-
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To SUITIITlarise from the American experience, these 
matters seem to be important: 
(a) in areas designated as of superior value for their nat­
ural quality, with the associated values of wildlife, streams, 
lakes, flora and scenery, mining exploration and mining 
activity are out of place and should be prohibited; , 
(b) where lands are reserved in a status less restrictive 
than that of national parks or wilderness, mining activity 
should be closely controlled to the end that claims are 
staked out and maintained for legitimate purposes and not 
for the ulterior one of providing a convenient place for a 
summer home or cabin; 
(c) that mining claims should never be subject to patent, and 
that upon the ce s sation of mining ope rations, the land be re­
stored, so far as possible, to a natural state. This last 
would require, for example, that were soil is removed for 
strip-mining, the land be restored by recovering with soil 
and planting with grass or trees as may be most in keep-
ing with its original character. 

I would particularly emphasise the first of these points­
that in areas designated as national parks, including esp­
ecially such areas as are designated as wilderness, there 
be a complete prohibition on mining exploration and survey 
work. This princ!plehas been accepted in the United States 
but only with reluctance and after many struggles. One 
typical object has been the rain forest within Olympic Nat­
ional Park in the state of Washington. When timber prices 
rose in the 1950 I S pres sure was exerted to open up this 
area to logging. Again the forces of conservation rallied. 
It has not been invaded, despite the fact that no doubt ITluch 
merchantable timber has been kept off the market. 
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Conservation and Mining The Am.erican Experience. 

FOOTNOTES. 

1. Clawson and Held, The Federal Lands (1957) 

2. 

3. 

4. 

5. 

6. 

Other parts of Minnesota were comprised of one 
edge of the Louisiana Purchase and a segm.ent of the 
Red River Valley of the North. 

P. 20 

This last is relatively new and represents revenues 
from. the lease of lands beyond the three-mile lim.it. 
In 1953, an act of Congress opened up these subm.erged 
lands to m.ineral exploitation and production. Prod­
ucing leases increased from. 138 in 1956 to 399 in 
1965. The run-away oil wells which have caused 
heavy pollution in the Santa Barbara Channel off 
Southern California are under federal lease. 

30 U.S. Code, sec. 6)2 

United States v. Colem.an, 390 U. S. 599 (1968) 
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ENVIRONMENTAL CONCERNS. 

In m.y introductory rem.arks I explained m.y conversion 
to an ecological persuasion, viewing m.ineral developm.ent 
in the total perspective of m.an and his environm.ent. This 
persuasion m.oves m.e to m.ake dem.ands on mining legis­
lation in the interest of avoiding pollution of air, land and 
water, and of preserving the natural environm.ent so far as 
possible. Clause 25 contem.plates that Ministers m.ay 
exact conditions protecting natural features, flora or fauna 
when national parks and public reserves are opened for 
m.lnlng. But so far as other provisions of the Bill are con­
cerned, and so far as mining privileges are given with res­
pect to water in the Water and Soil Conservation Am.end­
ment Bill, one would conclude that there are no natural 
features, flora or fauna in New Zealand outside of national 
parks and reserves, and that water pollution is of m.inor 
im.portance. Should I be thought unfair in this criticism., 
I plead that I have lived in New Zealand and know something 
of its natural beauty and of the special relationship that New 
Zealanders have with their land, and I am distressed that, 
along with 64 clauses regulating mining in the interests of 
public health and safety, there are no clauses regulating 
mining in the interest of the physical envirorunent in which 
people are supposed to live in health and safety. Nothing 
is said about the disposal of tailings, the control of erosion, 
the cutting of geophysical survey lines, the operation of 
heavy equipm.ent in areas sensitive to ground disturbance, 
or the m.ethods of open- pit m.ining, and the power to make 
regulations governing the working of m.ines given in clause 
232 does not even contem.plate these problem.s. I should 
explain that they have corne to the forefront in Canadian 
jurisdictions only in recent years, and they are the subject 
of continuing controversy today. For example the federal 
governm.ent is now pr eparing Land Use 13 egll1ations (65) which 
will protect the northern lands under the onslaught of increas­
ing rn.ining and oil exploration. British Columbia public out­
cry about the strip-m.ining of coal in the mountain regions has 
resulted in the enactment in the Mines Regulation Act (66) of 
a detailed programme for surface reclamation while mining 
proceeds. In Alberta, the Surface Reclamation Act (67) re­
quires oil operators to restore the surface when abandoning 
any drill site or oth_er locatio'n. 

I am aware that clauses 87 and 88 give the Minister of 
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