
LEGAL RESEARCH FOUNDATION INC. 

C.E.R. - THE BUSINESS AND 
LAW ESSENTIALS 

Part I 

·by ;-;~;. 

Hon. Mr Justice Kirby 
Alan Burnett 

Graham Taylor 

ISBN 0-908581-27-0 



FOREWORD 

INTRODUCTION 

CONTENTS 

The Hon. Mr Justice 
R.I. Barker 

P.T. Finnigan 

C.E.R. - A TRANS TASMAN COURT? 
The Hon. Mr Justice 

p. 1 

p.2 

M.D. Kirby p. 16 

AUSTRALIA-NEW ZEALAND RELATIONS: THE CLOSER 
ECONOMIC RELATIONS AGREEMENT IN CONTEXT 

Alan Burnett p. 59 

NEW ZEALAND EXPORTERS AND 
THE AUSTRALIAN LEGAL SYSTEM 

Graham Taylor p.74 



by ~~~Ihle Hon ~~!tr J·us·tic1e re·" J:.. Bay],'i:·er,. 
Chairtl!lan t.J.:f 'th(C Le:i}aJ._ R,ese21rcb Jf:<,!Jl.,.J_ndat:j_c.,n :Inc~ 

In 1967 the Legal Research Poundation Inc. j_nvited the Rt. 

Hono Paul Hasluck, then Austra~ian Minister for Ex·ternal 

Affairs and later to become Governor Genersl ~f Australia, to 

give an 2ddress on Australia - New Zeala11d Relations. 

For an organisation then only two years oJ.d the participation 

in its activities of a person of such eminence was a tremendous 

1.)00S to Since 1967 the Foundation has organised many seminars 

on topics of legal and community int0rest with the aim of 

fostering participation of all interested partiesm In add~tj.on 

it continues to encourage research on a wide vari2·ty of legal 

and related topicsm 

Tl:ie rece~~'.t si,g:nin,;1 c,,f th·2 °1Clo.ser Econorr,ic RelaticJns 

Agreement 1' b~tween the governments oi New Zealand and Australia 

highlights the need for informed discussion on the legal and 

other problems arisj.ng out of such an agreement l~ll. manner 

of questions present themselves: Shaul~ there be a Trans Tasman 

court to resolve litigation between Trans Tasman trade~·s? 

What are the taxation implications ? What of anti dumping ~ 

What oi i.nvestme~t controls? 

To stimulate discussion a~ongst members of the business 

community and the legal profession the Foundation t1eld a seminar 

on July 22/23 1983. The high calibre ci the speakers and their 

papers malces publication of the papars for a wider audience a 

matter of duty for the Foundationc 

Along with the other members of the Council of the Foundation 

I hope that these excellent papers will promote discussion on 

a whole range of topics and assist the decision makers on both 

sides of the Tasman. 

Chamb8rsr 
(''.ourt ~ 

AUC!clc.AN!J 
22 1July 1 J.983 
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a) to strengthen the broader relationship between 
Australia and New Zealand 

b) to develop closer economic relations through 
expansion of free trade 

c) to eliminate trade barriers gradually, progressively, 
by agreement, and with minimum disruption 

d) to develop trade under conditions of fair competition 

Can The Law Contribute To The Achievement Of These Objectives? 

4. The answer is "yes" provided that lawyers, legislators and 
bureaucrats from both countries address themselves to the 
harmonisation of commercial law and procedure. Before 
adverting to particulars I wish to make brief mention of 
sovereignty, nationalism, the prides and prejudices of each 
nation: I do not pretend to know whether these will stymie 
legal harmonisation. I suspect not. At least our respective 
countries begin with the recognised advantage that we have: 

II longstanding and close historic, ·political, 
economic and geographic relationship." 

The agreement itself expressly recognises that fact. 3 

One can point to examples which suggest New Zealand is attuned 
to Australia's Judges and Commissioners presiding in New 
Zealand. For example: 

a) The chairmanship of the Thomas Royal Commission. 
b) The Stewart Commission, an Australian Royal 

Commission of Inquiry Into Drug Trafficking, to 
act as a Commission of Inquiry in New Zealand. 

c) The Oakley Hospital Inquiry manned by Australian 
medical personnel. 

d) The Milan Brych Inquiry headed by an Australian 
Medical Practitioner. 

An example of reciprocity has been the appointment of Sir 
Owen Woodhouse of our New Zealand Court of Appeal to an 
Australian Commission of Inquiry into Accident Compensation. 
Furthermore, the process of legal harmonisation takes place 
daily in our Courts. Australian decisions, particularly 
those of the High Court, the State Supreme Courts, and in 
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could be enforced against the N.S.W. litigant in N.S.W. 
That brings into play the N.S.W. reciprocal enforcement 
statute. Each Australian state and New Zealand have an 
Act variously known as the Foreign or Reciprocal Enforcement 
of Judgments Act. S 

Reciprocal Enforcement 

10. In our context, this is the procedure which enables a 
foreign judgment creditor who has a judgment obtained in 
a foreign superior court at any time within six years after 
the date of that judgment or appeal to register the same in 
the local High or Supreme Court for the purposes of enforce­
ment. Upon registration the foreign judgment shall be 
recognised by the local Court as though it were its own 
judgment subject to the right of the judgment debtor to 
make application to have thr egistration set aside. 

Setting Aside 

11. Section 6 of the Reciprocal Enforcement of Judgments Act 
1934 (N.Z.) is the appropriate section. The N.S.W. equivalent 
is Section 8 of the Foreign Judgments (Reciprocal Enforcement) 
Act 1973. For our purposes both sections may be viewed 
as similar. The claim of the New Zealand judgment creditor 
in the MATTHEWS GRANT case is founded in debt and as such 
is an action in personam. The New Zealand and the N.S.W. 
statutes are at one on the point that in the given 
circumstances the judgment if registered in N.S.W. is capable 
of being set aside upon application by the judgment debtor 
because of lack of jurisdiction. The New Zealand authority 
is SHARPS COMMERCIALS LTD v GAS TURBINES LTD6. An authority 
of the West Australian Supreme Court to similar effect is 
CRICK v HENNESSY. 7 In both SHARP and CRICK's cases the - ----- -----
courts emphasised that jurisdiction is based on residence 
or presence of the defendant within the jurisdiction at the 
time the proceedings were commenced. The plaintiff can 
probably overcome this problem by including in the contract 
itself a foreign jurisdiction provision , to effect, that 

all disputes are to be settled in a New Zealand Court 

7 
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contested originally by both,parties in the English Court 
and so they had submitted themselves to the jurisdiction. 

Solution 

14. I suggest there are a number of areas where legal development 
could be made to improve the way for trans tasman commercial 
disputes to be resolved. For example: 

a) New Zealand and Australian states extend uniformly 
the scope of their respective reciprocal enforcement 
statutes by reducing the rights of a judgment debtor 
to set aside judgments attained. 

b) Australia extends its "full faith and credits" 
statute and interstate service and execution statute 
to include New Zealand. New Zealand in turn enacts 
"full faith and credits" and "service and execution 
statutes" for Australia. 

Alongside these two developments is the need to achieve 
greater unformity and harmonisation of our commercial laws 
to reduce conflicts and comparative law problems. 

Full Faith and Credits 

15. Following United States precedent, Australia, under its 

constitution, by S.118, provides: 

"Full Faith and Credit shall be given throughout 
the Commonwealth to the laws, the public Acts 
and records, and the judicial proceedings of 
every state." 

By S.18 of the State and Territorial Laws and Records 
Recognition Act 1901-1973 (Com.) Australia provides that: 

"All public acts records and judicial proceedings 
of any State or Territory, if provided or authen­
ticated as required by this Act, shall have such 
faith and credit given to him in every Court 
and public office as they have by law or usage in 
the Courts and public offices of the State or 
Territory from whence they are taken." 

9 



Nygh in CONFLICT OF LAWS IN AUSTRALIA, 3rd EditionlO , states: 

"There is no doubt that the full faith and credit 
provisions compel Australian courts to take judicial 
notice of interstate laws, records and judgments and 
to admit them in evidence in the forum to the same 
degree and in the same circumstances as apply under 
the law of the state whence they were taken. But 
this is a relatively minor variation of the common 
law rules which does not add much to the position 
as it existed even before federation under the 
Evidence Acts of the several colonies. The crucial 
question, which is as yet unresolved in Australia, 
is whether full faith and credit involves not merely 
the taking note of, but also the giving of substantive 
effect to, interstate laws and judgments." 

Then from the practical viewpoint an important statute is the 

SERVICE AND EXECUTION OF PROCESS ACT 1901-1974 (Commonwealth).It 
provides for the enforcement by registration of judgments 
made in an Australian state or territory in any other state 
or territory to which the Act extends. That Act extends 
beyond the six Australian states to its external territories 
of Norfolk Island, Christmas Island, Cocos (Keeling) Island. 

Its practical operation is summed up in a helpful text 
CREDITOR A.~D DEBTOR LAW IN AUSTRALIA AND NEW ZEALAND by 

James Farmer at page 100-101 section 711: 

"The position with registration of inter-State 
judgments within Australia is made comparatively 
simple by Part IV of the Service and Execution of 
Process Act 1901-1974 (Cmwlth). Section 21(1) 
of that Act provides for registration of particulars 
of a certificate of any judgment given in a Court 
of Record (which terms includes District Courts, 
Small Debts Courts and Courts of Petty Sessions: 
see sec.22) in a book entitled "The Australian 
Register of Judgments" kept in each State and the 
internal and external territories of Australia. 
Registration of the certificate confers the same 
force and effect in the court of the registering 
State as the judgment has in its original State. 
Further, "the like proceedings (including proceedings 
in bankruptcy or insolvency) may be taken upon the 
certificate as if the judgment had been a judgment of 
that court and interest shall be payable thereunder 
at the rate and from the date set out therein" (sec. 

10 



Revenue Laws 

21(2)). Execution cannot be levied until the process 
of registration is completed. 

There has been some debate as to whether registration 
can be challenged on the grounds that the original 
court lacked jurisdiction in a private international 
law sense or on the grounds of public policy or denial 
of natural justice. The opposing views and authorities 
are discllcssed in Nygh, Conflict of Laws in Australia, 
but it is submitted that the view which was ultimately 
accepted in Re E. and B. Chemicals and Wood Treatment 
Pty Ltd., namely that these grounds of challenge are 
not available, is the correct one." 

16. As a matter of public policy in New Zealand and Australia 
dating back from eighteenth century England that connnon 
law courts will not enforce the revenue laws of foreign 
countries. Nygh on CONFLICT OF LAWS IN AUSTRALIA, 3rd 
Edition10 states: 

The origin of this rule is not altogether clear 
but it can be traced back to two notions which were 
prevalent in the eigtheenth century: first, that 
the public rights of a sovereign only extended as 
far as his domains, and secondly, that the interests of 
British trade demanded that English courts should 
refuse to enforce restrictions imposed upon trade by 
foreign countries. 

These reasons have long since lost any force they 
might have had, but the rule still remains. Up to 
this day Australiancourts will not give effect to any 
foreign sovereign for arrears to taxes owed to him 
by one of his subjects will most certainly be 
rebuffed. But English and Australian courts also 
decline to entertain any foreign claim which by 
indirect means seeks to enforce a foreign revenue 
debt. In Government of India v Tailor a company which 
was incorporated in England was being would up in that 
country. The company had carried on business in 
India and owed the Indian Government certain arrears 
in taxation. The Indian Government entered a proof 
in respect of these arrears with the liquidator was 
entitled to reject the proof since the term "liabilities" 
referred only to such liabilities as an English court 
would enforce." 

If both countries wished to retain this 'rule' of public 

policy such limitation can be expressed in any amending 
legislation under the Reciprocal Enforcements Statutes. 

11 
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problems to circumvent such as examination of exhibits 
produced, judicial assessment of wiitness credibilities. 
It may be that the final hearing however should be held 
in a particular country. 

Bankruptcy/Liquidations 

20. Each country has exclusive jurisdictions. A bankruptcy 
in one country does not prevent the issuing of a petition 
in the other country, c.f. Re ARTOLA HERMANOS. ll Each 
country controls the assets in its respective country. 
Proof of debt may be lodged irrespective of residence. 
There is a provision under the N.Z. Insolvency Act (5.135) 
which requires it to act in aid of overseas bankruptcies. 
Australia acting under a U.K. Act has a similar duty. The 
Australian view is that the 5.135 provision requires it to 
assist in tracing assets only. None of these help our 
respective revenue agencies. Harmonisation in this area 
should be considered. 

FOOTNOTES 

1. New Zealand Herald, 29 March 1983 
2. The Exporter, July 1983 
3. C.E.R. Trade Agreement Preamble Page 4 
4. A.278/79 Christchurch Registry. Judgment delivered 

15 February 1983 
5. Foreign Judgments (Reciprocal Enforcement) Act 1973 eN.S.W.) 

Reciprocal Enforcement of Judgments Act 1934 (N.Z.) 
6. /J95.g] NZLR 819 
7. 1973 W.A.R. 74 
8. A.270/82 Auckland Registry. Judgment delivered on 

5 October 1982. 
9. (1980) 28 A.L.R. 145 [[98g] 1 NZLR 104 

10. Page 
11. (1890) 24 Q.B.D. 640 
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CER - A TRANS TASMAN COURT? 

The Hon Mr Justice M D Kirby CMG 

Chairman of the Australian Law H.eform Commission * 

THE 'CRIiVlSON THREAD' AND CER 

A fear of bold ideas, provincial attitudes and petty jealousies have all too often 

condemned the relations between Australia and New Zealand to a chronicle of lost 

opportunities. The humiliating severance of the American colonies, the consequential 

establishment of British rule in New South Wales and its later extension to New 

L.ealand l , amount to a tale, remarkable enough and only explained by the assurance of 

an Empire reaching its apogee. That British colonies, so relatively close together, sharing 

a common sovereign, common political institutions, common laws and social attitudes, 

should fail to come together in a political union, remains a constant rebuke to the 

imagination and largeness of spirit of the leaders of both our countries. It was so nearly 

otherwise: something that most New Zealanders and Australians of today do not know. 

The Federal Council of Australasia established in 1885 was the first opportunity.2 But it 

had scanty legislative power, no executive, no power to raise revenue and no judicial arm 

apart from the Privy Council in London. 3 New South Wales never joined it. The Council 

passed a few Acts about pearl shells, beche-de-mer fisheries, and inter-colonial service 

and execution of process. It 'eked out an inglorious existence till superseded in 1901'.4 

16 



A second opportunity came in the 1890s as the Australian colonies moved to a 

more substantial and real federation. Sir Henry Parkes, Premier of New South Wales, 

hurried back from a tour of the North American English-speaking federation to demand a 

National Convention to frame a Constitution. The Premiers reluctantly agreed to a 

conference, which met in Melbourne early in 1890. New Zealand was represented. The 

toast of a 'United Australasia' was proposed. The customs tariff between the Antipodean 

colonies was described as the 'lion in the path,.5 Federationists must tackle trade 

barriers first or they would fail, so it was suggested. Responding to this address, Sir Henry 

Parkes made his historic utterance: 'The crimson thread of kinship runs through us all'.6 

The Convention of 1891 met in Sydney. There were representatives from each Australian 

colony and from New Zealand. Sir Robert Garran described it: 

In pre-federal days 'Australasia' was just as good a name to conjure with as 

'Australia', neither had as yet any political significance; and at Australasian 

conferences New Zealand and Fiji were often represented. At this Convention, 

the senior New Zealand representative was the famous old statesman, 

administrator and autocrat, Sir George Grey, who had been both Governor and 

Premier of New Zealand. He told the Convention that New Zealand was there 

as a damsel to be wooed without prejudice, but not necessarily to be won. His 

colleague Captain Russell added that there were 1200 reasons why New Zealand 

should not join - the intervening miles of the Tasman Sea. 7 

Russell's observations had only a superficial attraction. In those days most of the links 

between all the Australasian colonies were by sea. And the distance from Sydney to Perth 

was then, as today, further than 1200 intervening miles: the space between, for the most 

part, as inhospitable and uninhabited as the Tasman Sea. 

The Australian Constitution in 1901 was bold enough to contemplate political 

union between Australia and New Zealand. 'The states', it still reads, 'shall mean such of 

the colonies of New South Wales, New Zealand, Queensland, Tasmania, Victoria, Western 

Australia and South Australia .. , as for the time being are parts of the Commonwealth and 

such colonies or territories as may be admitted into or established by the Commonwealth 

as states .. .'8 We all know that Australia and New Zealand then went their separate 

constitutional ways. 

17 



Few today know how or why this happened. But it did. And it is hard to reverse the story 

when so many institutions, careers, economic interests and social attitudes are caught up 

in the status quo. It would now require a fine act of political generosity qn the part of 

Australia to reverse nearly a century of separate political development. It would require 

an act of sacrifice on the part of New Zealanders, brought up in their separate traditions 

to recapture the ideal of Australasia lost in the 1890s. 

Short of these dreams, it is appropriate that our two countries should explore 

various means of enhancing their links. In particular, it is appropriate for lawyers and 

others to consider whether the times are ripe for new legal and institutional links between 

Australia and New Zealand. 

If an occasion for such reconsideration is needed, it is provided by a new 

agreement, of treaty status, called the Australia-New Zealand Closer Economic Relations 

- Trade Agreement ('CER,).9 The heads of agreement were signed on 14 December 

1982 in a ceremony marked, symbolically enough, by a satellite link between Wellington 

and Canberra. lO It is believed that this is the first time a television satellite link has 

been used for the signing of such an international agreement. The trans national 

technOlogy of modern communications triumphs over the tyranny of distance and reduces, 

to an instant, Russell's 1200 reasons. 

The operation of the CER Agreement was postponed until the new Australian 

Government had examined specific aspects of it. On 28 March 1983 the agreement was 

signed in Canberra. It deals principally with the reduction and elimination of non-tariff 

barriers as well as tariff barriers to trade between the two countries. Only passing 

reference is made to wider areas of co-operation in provisions such as Article l(a) which 

states that an objective of the agreement is 'to strengthen the broader relationship 

between Australia and New Zealand'. Traditionally, trade agreements entered into by 

Australia have focussed on the treatment of goods at national borders. The CER 

Agreement goes well beyond this. It lays a deliberate basis for moving On to trade-related 

issues. There Australian and New Zealand trade agreement history provides no tried path 

to guide either government or administering officials. That this is so is shown in the fact 

that a number of important matters have been specifically recognised in the agreement as 

requiring further examination by the two governments. These are the so-called 'second 

generation' issues. They include such matters as restrictive trade practicesll, 

co-operation in investment, marketing, movement of people, tourism and transport and 

taxation and company law. 12 
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The CER Agreement does not establish an intel'jurisdictional court or 

commission to resolve trans-national disputes. In this regard, it has taken a different 

course to, for example, the International Joint Commission established by treaty to deal 

with certain common problems arising between the United States and Canada. l3 Nor 

does it establish an interjurisdictional court similar to the Court of Justice of the 

European Commuilities created under the Treaty of Rome. I am informed that the 

question of new institutional arrangements to provide a joint body to resolve difficulties 

arising between Australia and New Zealand arose from time to time during the 

negotiations. But in the event, no provision was made. At this stage, the consultation 

process is still regarded as essentially between governments in respect of the formal 

provisions of the agreement.l4 

The Heads of Agreement recognise that industries in Australia and New Zealand 

may reach their own agreements affecting trans-Tasman trade. Such agreements will not, 

in themselves, be binding on the two governments, although they may be endorsed or 

supported by government action. Looking to the future, this recognition has particular 

application to Article 13 ('rationalisation of industry'); Article 15 ('anti dumping action'); 

Article 16 ('countervailing action'); and Article 17 ('safeguard measures during the 

transition period'). It is conceivable that the pursuit of some of these Articles in the 

situation of free trade across the board or movement into 'second generation' issues could 

bring about situations where harmonisation of domestic laws between the two countries 

becomes a much more precise requirement. Already in thoughtful articles in trade 

journals, the need for harmonisation of exchange control, corporate tax and foreign 

investment laws has been urged. 15 During the negotiations, consideration was 

apparently given to some rationalisation of the customs legislation of the two countries. 

However, even this remains 'largely unexplored ground'.l6 

If little thought has yet been given, at a governmental level, to the problems of 

a macro-economic and macro-legal kind that will arise out of the CER Agreement, 

consideration of the micro-economic and micro-legal problems is virtually non-existent. 

That is why this seminar is well timed. But it is equally why any paper offering 

suggestions must be tentative, preliminary and speculative. 
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Once only did .the High Court of Australia grant a certificate under the former provisions. 

No further certificates are imaginable. The power to 'limit' appeals has been exhausted by 

successive Federal Governments, so that now no case might be brought on appeal from the 

High Court of Australia to the Privy Council, nor any case in a State court exercising 

Federal jurisdiction.38 

During the Fraser administration, a meeting of Federal authorities and all State 

Premiers on 25 June 1982, agreed to the final severence of all remaining appeals to the 

Judicial Committee of the Privy Council. Federal Attorney-General Peter Durack 

conceded that the Judicial Committee had made 'notable contributions' to Australian 

jurisprudence over the years. However, he said that its lack of familiarity with modern 

Australian society and its laws was a 'fundamental drawback' to a continuing place for the 

Privy Council in the Australian court system.39 

This achievement of Federal/State consensus followed an earlier attempt in 

1978 when the New South Wales Parliament tried to proceed unilaterally to abolish Privy 

Council appeals. The legislation was in the form of a request to the Australian Federal 

Parliament to consent to legislation tinder section 5 l(XXXVII) of the Constitution to 

confer relevant powers on the New South Wales Parliament which, at federation, were 

exercised only by the British Parliament. Attorney-General Durack took the view that 

colonial anomalies should only be removed on the basis of a uniform approach. Hence the 

importance of the Premiers' agreement in June 1982. It fell to Senator Durack's successor, 

Attorney-General Senator Gareth Evans, to take the request for the termination of 

remaining State appeals to the Privy Council to London. This he did in July 1983. 

Following discussions with British colleagues, Senator Evans announced that appeals from 

all State Supreme Courts to the Privy Council could 'end by Christmas [1983] 1.40 Some 

doubts that this timetable will be observed have now been expressed, in the light of more 

recent events, including ·the decision of the High Court of Australia in the Tasmanian 

Dams. But there does seem to be recognition at all levels in Australia, including in the 

State judiciary itself, that special problems for the iRtegrity of the legal system are posed 

by having two ultimate, authoritative courts of final appeal for the one country. That is 

the position in Australian at present, at least in non-Federal matters. It leads to unseemly 

efforts of competing litigants to take large cases to competing courts of appeaI.41 
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The moves to control, limit and ultimately abolish Australian appeals to the 

Judicial Committee of the Privy Council reflect some dr the same concerns evidenced in 

the more· recent New Zealand debates. But they also reflect the special determination of 

a Federal country to preserve the inherently political determinations involved in the 

interpretation of the Federal Constitution, not only to local judges, alert to local 

conditions, but also to lawyers brought up in the specially sophisticated intellectualism 

and legalism of a Federal polity.42 Furthermore, in Australia, there is and has been 

since federation, a second appeal tier. Dissatisfied litigants can have points of law 

determined by a Full Court or Court of Appeal of a State and then, if the necessary , 
preconditions of special leave, leave or amount at stake are satisfied, reviewed for a 

second time in the Federal supreme court, the High Court of Australia. Australia's moves 

to abolish Privy Council appeals are instructive for New Zealanders; but they are not 

determinative of the New Zealand debate. 

New Zealand appeals. The vestigal retention of Privy Council appeals from New 

Zealand has lately agitated public discussion of an issue that, until a decade ago was little 

more than a hardy perennial of academic texts and law conferences. A 1967 work on the 

development of New Zealand's constitution questioned whether the disappearance of this 

'outside tribunal' would be 'a great loss•.43 The prospect of maintaining the general 

uniformity of the common law having receded with the decline of the jurisdiction of the 

Privy Council, the conclusion was offered that the likelihood of the revival of the Privy 

Council was remote and proposals for a substitute, too late: 

In New Zealand the existence of a right of appeal to the Privy Council is 

certainly valued by some large financial and commercial organisations, 

including those having close connections with the United Kingdom and, partly 

for emotional reasons, by the legal profession as a whole. There a!"e becoming 

heard, however, some voices of dissent which doubt if the power of an outside 

body, however worthy of respect, to determine finally the law of New Zealand 

is warranted by either the status or the needs of this country.44 

Those with long memories remember the demeaning, and partly misconceived, 

criticism of the New Zealand judiciary offered by the Privy Council in 1903 in the case of 

Wallis v Solicitor-General for New Zealand.45 By 1969 the Australian Chief Justice, Sir 

Gar field Barwick, was being invited to speculate on a regional court of appeal in 

substitution for the Privy Council in this part of the world46 and by 1972, Mr Justice 

Haslam was leading discussion to defend the imperial tribunal against the growing 

numbers of sceptics.47 
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Any transjuri<ldictional court involves some loss of local sovereignty. The 

prospect of loss of sovereignty on the part of the Australian and New Zealand 

Parliaments is clear-ly under contemplation in CER. Different countries will 

seek to preserve particular aspects of sovereignty. Thus, the Chief Justice of 

Fiji, discussing a transjurisdictional court for the Pacific, contemplated the 

exclusion of the title to native land.78 Just as Australia, in 1901, sought to 

limit Privy Council interference in the central Federal issues of the Australian 

Constitution. 79 

(2) Social responsiveness. Another consideration, closely allied .with the last, is the 

concern that the law should not be seen as entirely value neutral and divorced 

from the society it serves. As long ago as 1956, Lord Denning, in robust 

language, acknowledged the need for adjustment of the common law of England 

to the conditions in the multitude of countries which have adopted it: 

It has many principles of manifest justice and good sense which can be 

applied with advantage to people of every race and colour all the world 

over; but it has also many refinements, subtleties and technicalities which 

are not suited to other folk ... In these far lands the people must have a law 

which they understand and which they will respect.BO 

Some acknowledgement of the need for awareness of local conditions was made 

in the invitation to other Commonwealth judges, increasingly in recent years, to 

sit as members of the Judicial Committee of the Privy Council.Bl But the 

majority, indeed the overwhelming majority, always remain English Law Lords. 

The result is an institution which places a very high value on 'rigid conformity 

to English legal practices and values•.82 This was initially supported as a 

contribution to uniformity of laws throughout the common law world. But with 

the decline of the Privy Council's jurisdiction, the system is now supported as 

providing neutral, independent solutions tQ legal problems divorced from local 

personalities, controversies and pressures. Whilst this view of the law as a 

'serene olympus•83 has many supporters within the legal profession and in the 

general community, it is lately being questioned. The Chief Justice of Fiji, for 

example, asked at the Fifth South Pacific Judicial Conference in 1982: 
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So far no appeals have been filed in the High Court of Australia under the 1976 

Act. However, in June 1983 a Chamber summons application was heard in Melbourne 

seeking an extension of time within which to file a notice of motion to seek special leave 

to appeal from a decision of the Chief Justice of the Supreme Court of Nauru, sitting in 

the appellate jurisdiction of that court. A successful appeal had been brought to the 

appellate jurisdiction of the Supreme Court of Nauru from convictions recorded in a 

magistrate's court. The Director of Public Prosecutions of Nauru was allowed until late 

July 1983 to file a notice of motion seeking special leave to appeal to the High Court of 

Australia. At the time of the writing of this paper, no such notice of motion had been 

filed. 

There are, of course, enormous difficulties in suggesting that, outside 

federation, appeals should lie from New Zealand courts to the High Court of Australia, 

presently the highest court of a separate, sovereign country. Whatever the dignity and 

reputation of that court, it is entirely constituted of Australian judges and would not even 

have the advantage, which the Privy Council enjoys, of specially constituting itself with a 

New Zealand or other relevant judge to hear New Zealand appeals. There are other 

problems including some doubts about the constitutional validity of conferring an external 

appeal on the High Court as such and the oppressive Australian workload about which the 

present High Court justices are increasingly heard to complain.118 In the case of New 

Zealand, with its own distinguished Court of Appeal and long-established, special legal 

traditions, the prospect of submitting appeals to the High Court of Australia, without 

some change of that court's constitution, seems fanciful. 

South Pacific Court of Appeal. Faced with the declining jurisdiction, 

remoteness, perceived unsuitability and great cost of Privy Council appeals to London, yet 

desiring the occasional input of the external stimulation of high intellectual quality, 

proposals have been made from time to time for a general South Pacific Court of Appeals. 

In essence, this is the notion of a regional court of appeal for the common law countries 

of our part of the world. It was an idea put forward at the Commonwealth Law 

Conference in Sydney in 1965 as an alternative to a general Commonwealth court of 

appeal. If the latter was regarded as 'too ambitious or politically difficult1119 the 

conference was urged to consider the possibility of setting up regional courts of appeal. 

Three models were proposed, namely the East African Court of Appeal, the British 

Caribbean Court of Appeal and the West African Court of Appeal. Perhaps it is significant 

that each of these courts is now defunct. Slim volumes are all that remain as memorials 

to their contribution to common law jurisprudence. 
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His recent report on aspects of narcotic drug activities in both countries was released 

simultaneously in Australia and New Zealand.133 Within Australia, the issuance of such 

multijurisdictional Royal Commission warrants is becoming more common following the 

earlier inquiry on drugs by Mr Justice Williams of the Supreme Court of Queensland. In 

tribunals, it was announced in June 1983 that Mr Justice Ludeke, a Deputy President of 

the Australian Conciliation and Arbitration Commission, had received a commission as a 

Deputy President of the Tasmanian Industrial Appeals Tribunal. This may facilitate 

resolution of interjurisdictional Federal/State industrial concerns in Tasmania. Judges of 

the Federal Court of Australia hold personal commissions as Presidential Members of a 

number of Federal tribunals in Australia. Mr Justice Barblett, Chief Judge of the State 

Family Court of Western Australia, holds a commission as a judge of the Family Court of 

Australia, a Federal court. This allows him to sit on appeals from the Family Court of 

Western Australia and thereby to provide local knowledge and experience to the Full 

Court of the Family Court of Australia, acting in its appellate capacity. 

Admittedly, the issuance of additional commissions as justices of the High 

Court of Australia or New Zealand Court of Appeal would provide special problems, not 

least because of the significant constitutional function of the Australian High Court. But 

at a lower level, the possibility of developing a trans-Tasman court with judges holding 

commissions from both countries should not be ruled out. I have always thought that this 

methodology of reconciliation of jurisdictions is more likely to be fruitful in the short 

term at least, than the creation of entirely new courts with the additional problems that 

involves.134 

International arbitration. The second practical possibility for the resolution of 

interjurisdictional disputes, or some of them, would be the activation or creation of 

agencies of international arbitration. New Zealand, for example, has ratified the 

Convention on the Settlement of Investment Disputes between States and nationals of 

other States. That Convention, drawn up under the auspices of the World Bank, establishes 

the International Centre for Settlement of Investment Disputes.135 There are many 

similar interjurisdictional agencies for the settlement of disputes. The International Joint 

Commission between the United States and Canada has already been mentioned.136 In 

our region there are already international bodies which could be developed to provide 

facilities of arbitration of international disputes. The South Pacific Forum may be one 

such body. Arising out of the CER Agreement, a body specific to legal and other disputes 

between Australia and New Zealand might in due course be created. Of course, arbitration 

is in some ways not as satisfactory as authoritative judicial determination. In the trade 

and commercial fields, arbitration has never been as successful in our region as it is in the 

United Kingdom and North America. 
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i\.1\TZUS r~xnain:~ the corners,tone of the 
n.eeds 

of this sort as vveH as a 
th2.t 1 : essenc·e~ as](s that ali 

on the sanie basis, The contlnuation 
people to move between 

gra.nted, 

partneL Its conlribud.on function .:::of :Ne\v 
ZealaJnd\1 sle-t1d.er :c·.esources in 'Nith ih,ose of .,Australia. His also ,ec,-cA,,,,,,_,u 

•:1visdc,1n in it.Hs·i:ralia that I~e,v ::l,ealand cannot n1akc: a ~-ensible contrijJut!.on to the 
A,J\l"ZUS a.Hian.ce e~'{Ctf•t to th~ extent thal it3 2n.T17::d forc,;:":s are of close and 
effe .. :Jive t}1,Dse of l.1:i.ustr2-lia, TL~ere no argun1ent 2bo:c1t fnis, lv1ir 

in his chara,cteristic 'vvay h:ts-~ rr1onih--•;,rhefi he s.airt: 

~~our defer~ce 
New Zealand 

cour1try to 
ot.i1e:r'". [ JO} 

The 

NAFTA 

i\ ustrali.E and 

of CER in Australia - New 
Zeaiand r,d:Hions which b,c;gan with the of l 963-M. [ l l] That 
exerc:1se th1:: essential e1ernents of the J\Jevv Zealand .A.ustraH.:1 Free 'Trade 
i".i..greernent 965 (]'\iA .. ~Ti\)c It has be,sn 

of lack of evidence that it:; 
the grovvth of trade. [ 
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and collective bargaining. Integration of social policies is a slow process because 
of the differing systems of the member states. Australia and New Zealand, 
because of the British tradition and shared colonial experience, have a high 
degree of commonality of social policies. 

28. Of the other elements it was essential for the EEC to devise a complex policy 
to deal with the agriculture of member states where the transition from peasant 
farming was in progress. Such measures are unnecessary in the agricultural 
environments of Australia and New Zealand. The Treaty of Rome is said to provide 
four basic freedoms: free movement of goods, workers and capital and freedom of 
establishment. [20) The last two are, of course, absent from CER and it would 
obviously not be easy to attain them. 
29. A further point which should be made about the EEC is that, although there 
is a title in the Treaty of Rome dealing with economic policy, very little progress has 
been achieved under the chapters entitled "conjunctural policy" and "balance of 
payments". [21) The intention of the Treaty is to encourage economic integration 
through the close coordination of economic policies. This was difficult enough to 
achieve among the six original member states. It seems to be an almost insuperable 
problem for the present ten. 
30. The following list of important areas where the powers of the member states 
remain unchanged helps to illustrate the nature of the huge problems involved in the 
process of economic integration which a customs union triggers: 

- Public finances 
- Direct taxes on personal incomes 
- Corporation tax 
- Social security contributions 
- Property tax and estate duty 
- Loans to the rest of the world 
- Borrowings from home markets 
- Borrowings from third countries 
- Regulation of capital transactions 
- Exchange controls vis-a-vis third countries 
- Systems of property ownership. 

In addition, there has been limited modification of the powers of member states in 
relation to such other important matters as public investments, subsidies and Joans to 
undertakings, capital subsidies, indirect taxes, regulation of bank lending, technical 
regulations and standards. [22) 
31. Moreover, the member states have not yet reached complete agreement on 
the facilitation of road transport vehicles across national boundaries. [23) The 
establishment of an EEC customs service is a Jong way off. Customs formalities are 
dealt with by officers of national administrations although, for the most part, they 
operate under Community Jaw. 
32. As the recession has deepened, member states have increased financial aids 
to industry, such as low interest Joans and development grants in terms of their 
estimates of needs to restructure industry and to remedy social problems, especially 
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of the difficulties which a full customs union would pose for the governments, 
although they· could foresee that harmonisation of most chapters of the external tariffs 
could come about. One of the realities is that New Zealand's economy is much more 
fragile than Australia's, with its larger resource base. It is moreover likely that the 
present and future New Zealand governments could not contemplate reaching 
agreement with Australia on a fixed relationship between the two currencies. New 
Zealand is even more highly dependent on world trade than Australia. Freedom to 
move its exchange rate is an important factor in the continual process of adjustment to 
conditions in world markets and trends in the domestic economy. 
42. The other important second generation issues come under the headings of 
freedom of movement of capital and freedom of establishment. The administration of 
foreign investment regulations and licensing of banks were flagged by Mr Muldoon 
recently as necessitating early attention. But there seems to be no question of the New 
Zealand Government wanting reciprocal exemption of investment from scrutiny by 
the Foreign Investment Review Board in Australia and the Overseas Investment 
Commission in New Zealand. New Zealand would want to retain power to protect 
New Zealand firms from takeover by Australian firms. Similarly, there is no intention 
of allowing existing banks to operate freely under harmonised banking law and policy. 
All that was sought was a limited licence for the one bank in New Zealand that does 
not have a presence in Australia. 
43. It seems that the realities are that the New Zealand economy is too fragile 
for the government to contemplate the extension of CER to cover freedom of 
movement of capital and freedom of establishment for Australia and New Zealand 
owned businesses. The New Zealand Government doubtless foresees the possibility of 
a major crisis if controls on all trans-Tasman transactions were lifted. There could well 
be a massive migration of capital and a period of economic destabilisation. 
44. The second generation issues are more likely to be dealt with one by one and 
without excessive formality. CER could be amended so as to make formal the present 
arrangements for the free movement of people but, at this stage, it seems that 
amendment of the Agreement to cover free movement of capital and freedom of 
establishment, let alone exchange rates and coordination of financial and monetary 
policy, is outside the realm of the possible. 

Political Relations 

45. Whether the relationship between Australia and New Zealand will be 
harmonious and relatively untroubled, given changes of governments and the 
personalities of political leaders is a matter for speculation. Much will depend on how 
New Zealand governments define their objectives vis-a-vis Australia and, importantly, 
how they choose to go about pursuing those objectives. 

46. At one time there was a convention between Australia and New Zealand, that 
Prime Ministers and Ministers would treat each other with considerable courtesy and 
generally refrain from commenting about politics and politicians in the other country. 
New Zealand Prime Ministers were cautious about any direct involvement with 
Premiers of the Australian states even if they were more or less of the same political 
persuasion. When both attended the same international meetings, Prime Ministers of 
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Zealand develops a tradition, in Australian eyes, of frequently and purposefully 
creating political difficulties for Australian federal political leaders, and there is 
consequent absence of rapport at the highest levels, then an Australian Government 
could easily create a situation where the New Zealand Government is treated for the 
most part with a pretty long spoon. If relations were to deteriorate substantially it is 
certainly within the power of the Australian Government to make it much more 
difficult for New Zealand successfully to pursue its trading and commercial objectives 
in Australia. 
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Australia pres2nts a familia~ fac~ 

exporter involved in a legal matter~ B.otJ:, ,Austra.:;.,i 

New Zealand legal S'lsten1s derive from England, so Australian 

barristers a~e wigged and gol1ned, the court procedures follow 

much the same courser the leg:i.s.latic:~1 is. j_n a recCHJnisable 

format and basic stylem Penetrate ~elow that comfortingly 

familiar surface 2nd one can be led by one 1 s expectations into 

t:rap·s ~ My e::perience is that gocd Australian lawyers think 

~jj_ffr2rently from ~oo(1 Ne\,;: 2E~.3.la.11d 2..eswyer.s in sl:J)tle y,st s.i.gr~i 

fie ant ,,,,ays ~ I found t~e transition from teaching law in 

Zng~and to t2aching law i~ Aust~alia greater than the equivalent 

transition from New Z2al2nd to E11glaDd" I think it is the 

Mj intantion in this paper is ta provide a 

walking ent!rely starless" 

The brief I have bsen ven geans th3t I mus paint o~ 

a. lar(Je can 1./a.s., I'~Y r;a5.per is~ t.!1.2:cefore, hetero·:;·eneous al1d 

paper difficu~Lt to lj_sten to, 

f..>>.1t ~·;: Lope := can m,21k.12 it sufficiet1tl~/ ,::ornprehenz:3ibJe on c,ral 

deli~ery to stimulate some discussion. 

I have divided my paper j.~to five ~arts: 

l~ndscape, the federal dimensionr the new f~deral administ~ative 

1.aw, some svbetantive aTcas 8f l2w~ and harmonisation and the 

.My topic .sp,2ak.s the Australian legal 3ystern and I have 

used the sawe phrase in my introduction. That j_s inaccurate~ 

There is no A~stralian legal system. 'I1here a:ce nine Australian 

Each of the six states has its own legal system 

so does the Australian Capital Territ0ry and the Northern 

Territory. Fina~ly there is the ?eder2l legal system. 

Wherever the exporter is doing business he will have two legal 

systems to watch; th~ federal [or Common%ealtt1) and t~at of the 

stata ·~r te~ri~ory in which That is the first 

It doss nc,t mea~ that two di~ferert laws 

gover1~ each thing bne does, thoug~ laws of different legal 

sJsteres ca:1 govern different aspects of the same transacticn 
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st~~t hers for co11p].Lc2lio11s. Australia~ being a fe5eration, 

at. The basic p1~emise ~s 

th3·t t~e CGITtLlOnweal~~ Parliament 1 s powers are ii~ite~ to th0se 

~ctuall}' confer~ed in t~e Co~rnonwealth Constitutiona If an 

cnactm8nt exceeds t~s Com!1ion~ealth Constitu~ion on one 

tnterp~et2tion of itr but not on another, then the en2ctment 

is to be read down to ensure validi 

~arliaments can rely on a plenary pcwer ta legisl8te for the 

This fallows tl1e Unit~d S·tates position. 

the sii:~atic~ is the r0verse. HoKeverr it does not mean that 

t~e states can legislate on every subject; the 

(a) confe~s power tc legislate on Gome subjec·ts 
(: 

2xclusiv2ly o~ the Coinmonwealth P2trliament~D 

The most iut~oz·tant e~clusive jurisdiction for 

·che· ,,3~~por ter ts cua.to,ms a::1d, c.~1~c.:.se d·1.Jti ':'.:.S 7 ~ 
(b) prohibits any legislation limiting the freedom 

(c) impliedly allo~s concur~unt ju~isdiction to 

Commonwealth and State P~rliainents j_n all 

othe-:::. :::,r,eas 9 " 

(dl 0ro~rides for C0mm~nwealth :aws to t,revail ~,ver· 

State laws when in 

th 

The Hj_gh Cc·urt of Aus·tralia has re.[ined this division and 

Lalan~e c,£ powez·s. It ~&s de~elcped its 8Wn restri2tions such 

ir1terfare with the 9erformance ~f duties by a Commonwea~th 

er:tj_ and 
, "'.', 

vice s;Ier,s.::i. .... .L 1Ihat d<J·Ctrin(:~ led to 9reat 

d~ffi=ulties and came into disreputeQ It was replaced in the 

f 21;1',()US 

legj_sl~tioo prevails ov8r i.nconsistent state law even when the 

0ffest 2f that is ~·3 bind tt1e Crow~ i~ ~h6 rig!: cf tl1~ ~arious 

As a matter of log~c the revers~ 

That c~ang2 of doctrine effected a signi~icant 

·=~anae of ~he balax~ce bet~ee2 Commcr1wealth arid State. 

~he ".fr:t;1ine_er.~:?, 11 z:.:ase i,,s th,~ s·r:rat,c,,~ic' rec":,:;,~JL:t from i'Fhich 

s~cceasi¥e benches of t~e High ~o~~t h2ve sallie~ fortt t~ rnovs 

c:or.-ir11.)niJ.'·~;c1l th., 

,iesirable poin~ of balancs might be 
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~he effec of S~ 92. ~he case law J_s so much made up of 

pr·incipl2s limited to par·~icul2r acti itj_es and partj_cular 

modes of regulatio~o 

I~ ~un be said however, first that the section has been 

glossed by ~llowi~g reaso~able regulation of an activity which 

involves interstate tradery 

cja-c.e(~Pt·y_. ______ _ T~ewbil 24 . Stephe11 J said that this pe~mits 

C'.t least ti1e p.rotectton of s+.::an,,:::l2i1 .. -d8 of public b·2a] i:b and the 

proscription of decepti or fraLdulent prac·tices. i'1l2son ,J 

saia that a method of zegu}?tion considered as appropria·te 

by a state Parliament foJ~ i~trastate tr2de can 3lsc be-applied 

to interstate trade unless some feature of it djscriminates 

ag2inst or plases disadvantages upon j_nterstate trade. 

Secor1dl~y7, ,:::ts ·vlas first said :t~- lBaa.cs 3 in J·ames 

Freedom of i .. nterstate 

trad2 il1eans, essentially freeCom of i~divid11al.s to engage ir1 

ir::.t,2rstat,2 trarJe :sEbject to re,3.SDn2J:":<1f-::: r2q1 __ ~1ati::Jry mea:::u:r·r2.s Q 

Thus the sectJ.on prev2nts es·tablish~~nt of 2 monopoly 

nationalised or private. Tha was decided in ~ne 

and th,2 Bank Nat~onalis 7 

The thj.rd generalisatj_on that can be mad.e a la\,i.1 

to be j_nval~d undeI sG 92r Itust act sxp~essly or impliedly 

upon interstate rnoveme~t 01: an acti ty preparatory or following 

ln·terstate movement as 
s 

such Thusf following an example given 

by Dixon Jin the case from which I have dsrived the statement 

j11st m3a2 an enactment forbidding sale of a mixture of wheat 

an~ haychaff c2nnot apply to the con·~ract for sale or purchase 

of such a mixture interstate. 

Fourthly, it goes without saying that an enactmeDt which 

gives a differ·ent result when applied to an intrastate. 

transaction from when aopl~ed to an interstate one is invalid. 

It may be he!pful to give a very few exampJ.es of areas i~ 

WlliCh 3. 92 CperateSm 

{ a) P~i1nary production scherures~ cowpulsory acquj_sition 

of produce is unlawf~l it if is effected immediatel1· 
?Cl 

upon prod~ction-· m 
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manufacture down to but excluding sale to the ultimate 

consumer, whether or not it is assessed by value or quantity 

of the goods concerned, provided it is expected that the duty 

will be passed on to the ultimate consumer. That is the 

general statement, its application is less than simple. Here 

are some examples: 

(a) A fee for service is lawful. This includes road 

user charges 33 , but a fee is not lawful if based 

on items used in production such as sheep or 

cattle,aliter horses 34 . 

(b) A variable licence fee can be lawful depending on 

how closely its calculation relates to goods 35 

Thus a tax based on the value of liquor sold is 

valid 35 but a tax based on the value of fish 

processed is invalid 36 . 

(c) Ad valorum receipt duties are invalid if they 

relate to payments for goods 37 

Taxation: Stamp Duties: It can be seen from what has 

been said that licence fees and stamp duties form a large 

slice of state taxation. These imposts are therefore very 

high compared with New Zealand. Property and security 

dealings particularly ~ill be affected as to their viability. 

It may well be cost effective to take. extensive legal advice 

in a number of states before establishing a modus operand1 in 

Australia. I will say nothing more as to do so would go 

beyond the areas of my expertise. 

Companies: Th{s is subject to concurrent Commonwealth and 

state legislative power, made more difficult by the limited 

ambit of Commonwealth power. Section 51 (20) of the Constit­

ution confers power to make laws with respect to "Foreign 

corporations, and trading or financial corporations formed 

within the limlts of the Commonwealth". Hence, there is no 

Commonwealth Companies Act. Lengthy negotiations by the 

various Attorney-Generals led to uniform Companies Acts at the 

beginning of the 60's, but by the mid-70's the Acts had drifted 

apart in significant ways and the process had to be repeated 

for a new set of Acts at the beginning of the 80's. 

I have raised the subject for two reasons. The first is that 

it cannot be assumed that company law will be materially the 

same in, say, Queensland as it is in New South Wales or any 

other state. The second is that section 51 (20) is the 

jurisdictional foundation for many Commonwealth business laws 
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These might, and probably should, have been drafted in the 

light of experience with the analogous European Economic Community 

Treaty ;rticles and the extensive case law they have generated. 

At any rate they cannot start to apply until after all duties 

have been phased out. I think the subparagraphs will still be 

difficult to apply and, if incorporated in legislation, will 

generate litigation. For instance, assume that some law in 

Australia requires inspection of meat before sale to ensure it is 

not knackery horse, can Australia charge for an inspection its 

officers make of meat imported from New Zealand notwithstanding 

it has been inspected by New Zealand officers, After hard-fought 

litigation, the European Court of Justice held that such a charge 

could not be made57 If Australian and New Zealand imports are 

not levied or calculated in the same way, an avenue for argument 

appears in subpara. (b). Finally, subpara. (f) excludes from 

the meaning of "tariff" charges imposed on intermediate goods 

(i.e. goods including raw materials which come from third countries 

which can be imported more cheaply or on more favourable terms 

into one member state than the other), or as part of anti-

dumping or countervailing action. 

customs: Anti-dumping, etc. The three articles on intermed­

iate goods, anti-dumping action and countervailing action are 

arts. 14-16. The article on intermediate goods is part of the 

concept of ensuring equal opportunity. It does not fit naturally 

with anti-dumping and countervailing charges, but there are 

elements in common and it is convenient to deal with it here. 

Article 14 understandably does not have even a remotely analogous 

provision in t:he Australian or New Zealand Customs Act. Section 

129 of the Customs Act 1966 (NZ) seems to encompass the areas 

covered by both art.15 on anti-dumping and 16 on countervailing 

action. Thus the precondition in art.15 (1) of export at less 

than "normal" value is parallel to but less explicit than 

s.129 (2) (a),(b) and (d) of the New Zealand Act which provides 

£or means of ascertaining what could be called the "normal" value, 

while the precondition in art.16(3) of there being a "subsidy" 

on the goods parallels s. 129 (2) (c). 

Both arts.15 and 16 have materially the same triggering 

criteria, namely: 

"(a) material injury to an established [or domestic 
(art 16)] industry; 

(b) the threat of material injury to an established 
[or domestic (art. 16)] industry; or 

(c) material retardation of the establishment of an industry". 

In contrast the triggering criterion ins. 129 (2) is "likely 

to have an effect prejudicial to any industry ... or the 
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countries. Each action would have to be agreed by two equal 

parties. Accordingly a common market as such could not acquire 

any force independently of the two governments. 

To establish genuine free trading conditions across the 

Tasman, however, certain matters additional to those covered 

by the Treaty need to be achieved: 

(a) complete freedom of movement and establishment of 

people; 

(b) non-discriminatory purchasing by all governments 88 

(c) abolition of exchange control between Australia and 

New Zealand; 

(d) complete freedom of investment in both countries 

for the nationals of either. 

These in turn seem to require: 

(e) a customs union, preferably administered by a single 

service (with the Customs administration of both 

countries being abolished); 

(f) a uniform immigration law and policy, again preferably 

administered by a single service (with consequential 

abolitions); 

(g) a uniform exchange control and foreign investment 

law vis-a-vis third countries, again administered 

by a single service (with consequential abolitions); 

(h) a regional highest court. 

Those eight matters are not presently achievable. Possibly 

in ten years there might be the political will to move. More 

probably, our children will be the ones to achieve that 

development. 

• The views expressed here are the writer's personal views 
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